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disparities between districts with and without fast-track programs. However, it also
found that sentencing disparities were prompted considerably by prosecutorial
discretion in fast-tracking some, but not all, eligible defendants within fast-track districts.
Sentencing disparities due to inter-district variation in the availability of fast-track

programs were relatively smaller in size.

4.2. Implications for Policy and Research

A considerable amount of resources is allocated to the enforcement of
immigration laws. In 2009, the budgets for US Customs and Border Protection (which
oversees border enforcement) and US Immigration and Customs Enforcement (which
oversees interior enforcement) were $9.5 billion and $5.4 billion, respectively.? Given
the need for low-skilled labor in industries such as farming, construction, low-end
manufacturing, hospitality, and building cleaning and maintenance, illegal immigration
is not likely to disappear anytime soon. Coupled with heightened attention to terrorism,
enforcement against illegal immigration will therefore continue to be an issue of national
concern.

The consequences of sustained immigration enforcement unavoidably entail
significant resource constraints and due process concerns for the federal criminal
justice system. In particular, southwestern border districts face the challenge of handling
increasingly large numbers of criminal immigration cases. Hence, the speedy
processing of immigration cases is a primary rationale for implementing fast-track
programs, and proponents of fast-track programs accepted the trade-off of potentially

increased sentencing disparity.
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As such, this study addresses several questions of direct policy relevance. This
study found that fast-track programs contributed to an estimated average reduction in
case processing time ranging from 10 to 21 days, which roughly translates to a 10-25
percent reduction in case processing time. These findings support the common belief
that fast-track treatment considerably reduces case processing time. Based on one of
the cost estimates for detaining an immigrant per day (=$164) available as of this writing,
one may project the savings to the government due to fast-track programs between
FY2006 and FY2009 to be in the range of $18.4 million and $38.6 million.?® This cost
saving is not trivial. However, its relative size to the total detention cost for immigrants®*
is not of major consequence.

Similarly, fast-track treatment has the potential to reduce Guidelines sentences
by up to four offense levels. This four-level reduction in the offense level could be fairly
substantial, depending on the level of prior criminal history. Yet, the actual reduction in
sentence length was relatively moderate (4 to 6 months). As discussed in McClelland
and Sands (2006), fast-track programs are expected to result in a more dramatic
reduction in sentence length as well as case processing time. However, the data
suggest that the implementation of fast-track programs did not result in as large a
decrease in case processing time or sentence length as expected.

What could explain this discrepancy between the expected and observed
reductions in sentence length and case processing time? Although anecdotal examples
are often too simple or extreme to draw conclusions from, it is important to realize that
the interaction between prosecutors and defense counsel as well as the organizational

culture of district courts can offset fast-track benefits. Further, prosecutors may not offer
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every fast-track defendant the fullest extent of fast-track benefits. Although this study
cannot provide qualitative insights into the process of negotiation or execution of fast-
track agreement among courtroom actors, empirical evidence indicates that the benefits
of fast-track programs for the government (reduced case processing time) and for
participating defendants (reduced sentence length) were not as substantial as widely
expected.

Second, an emerging consensus among sentencing researchers is that the field
should have a better understanding of how prosecutorial discretion influences
courtroom decision-making and case outcomes (Forst & Bushway, 2010). This study
found that prosecutorial discretion has crucial implications for fast-track programs. As
criticism from legal professionals and rights advocates has pointed out, sentencing
disparities exist between districts with and without fast-track programs. However, the
extent of sentencing disparities caused by the selective implementation of fast-track
programs was relatively marginal compared to the extent of disparities present between
fast-track cases and non-fast-track cases in districts where fast-track programs were
available. In other words, sentencing disparities that originated from prosecutorial
discretion were of greater consequence in sentencing decision-making than those from
the selective implementation of fast-track programs at the district level.

This begs the question of how the new fast-track policy can promote uniformity in
sentencing. At the outset, the new policy notes that individual U.S. Attorneys preserve
discretion in deciding how fast track will be implemented in their districts. They also
retain the discretion to limit or deny a defendant’s participation in a fast-track program

based on a number of factors, such as prior criminal history, pending charges, and prior
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history of deportation and immigration-related offenses, and circumstances at the time
of the defendant’s arrest or any other aggravating factors identified by the U.S. Attorney.
The last category of other aggravating circumstances is a poorly defined standard that
allows for substantial discretion. Although abolishing the geographic restriction
regarding which districts can exercise a downward sentencing departure pursuant to
early disposition programs is a welcome policy change, the new policy change
undoubtedly created more room for prosecutorial discretion. Hence, the revised policy’s
instruction that federal prosecutors retain the discretion to limit or deny a defendant’s
participation in a fast-track program warrants continued attention and further discussion.

Third, there are many sentence enhancements applied to immigration offenses,
which lead to excessive sentences. It is not efficient to have a system in which the
government offers sentence reduction incentives through fast-track programs while
seeking to enhance sentences for a large volume of offenders. Not to mention
conceptual inconsistency at the organizational level, such practice would be likely to
exacerbate disparities. The efficient management of immigration cases has increasingly
become the subject of policy discussions, as has the idea of fair, accountable
governments. One fundamental resolution to the competing concepts of organizational
efficiency and equity would therefore involve revising sentencing guidelines for
immigration offenses. Based on the findings from this study, it is recommended that
uniform standards for charging and sentencing be exercised across all districts with
fewer exclusion criteria.

Lastly, as fast-track programs have a direct implication for the costs of court

operations, one priority for future research is to develop reliable estimates for the costs
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of processing immigration cases in the federal justice system. Although this study only
presents findings of limited scope regarding organizational efficiency, future research is
encouraged to evaluate the costs of court operations, including detention costs. Each
district has different fiscal constraints and caseloads. Therefore, the costs and benefits
of efficient case processing may also vary across districts. The development of
comprehensive cost estimates, coupled with impact analysis on fast-track programs,
can advance our understanding of how to achieve organizational efficiency in the

federal justice system.

4.3. Limitations

The conclusions of this study should be balanced with its limitations, of which
there are several worth mentioning. First, this study is limited to fast-track cases by the
government’s motion for a downward sentence departure. Due to data unavailability,
fast-track cases by a charge bargaining program could not be reliably identified in this
study. If the proportion of these cases is substantial, they could have created more
variation between the matching and weighting results, because they would have been
more likely to be matched with the treated cases. However, different test specifications
yielded highly consistent results in this study. Although the lack of ability to distinguish
such cases is a key limitation, it is of limited consequence for the study.

Second, this study mainly provides a quantitative assessment of program impact.
To better appreciate the implications of fast-track programs, one should look beyond the
theory of what fast-track programs are supposed to do. What happens in the courtroom

among courtroom actors remains largely unknown. Future research should examine the
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process of implementing fast-track programs and courtroom dynamics in the processing
of immigration cases.

Third, there are fast-track programs for other offense types. As this study only
examines immigration offenses, however, its results should not be generalized to other
types of fast-track programs, which may involve different courtroom dynamics and result
in different outcomes. These fast-track programs should be evaluated separately.

Fourth, regressions weighted by propensity scores are likely to increase random
error in the estimates and bias the estimated standard errors downward (Freedman &
Berk, 2008). The matching results reported in this study are also subject to the same
bias, as they allowed non-treatment cases to be used more than once for matching.
There is no fully satisfactory solution to this issue, but these well-known issues with
propensity score-based techniques have motivated the use of bootstrap standard errors.
We examined results from 1,000 bootstrap replications of the main analyses discussed
in this report and did not find anything that would lead to completely different
conclusions about the impact of fast-track programs.?®> Nonetheless, it is advised to take

findings of this study with mild caution.

4.4. Concluding Remarks

This study is among the first attempts to evaluate the effectiveness of fast-track
programs. Based on rigorous analytic strategies and case-level population data on
defendants sentenced under the Guidelines, this study offers strong evidence regarding
how fast-track programs improve the efficiency of case processing and lead to

sentencing disparities. However, it should be clearly acknowledged that the results

70



discussed in this study should be balanced by important limitations in administrative
data as well as data analysis. Most notably, the inability to distinguish downward
departure cases from charge bargaining cases in data analysis provides a basis to
suspect that the estimated program impact on case processing time and sentence
length could be overly conservative.

The conclusions discussed in this report should not be taken as a definitive
answer to policy questions regarding the operations of fast-track programs or, more
broadly, the effective management of immigration offenses. If anything, the major
contribution of this report to the field and policy discussion should be a recognition of
the need for more research into how courtroom actors interact with one another in
disposing of immigration offenses and how the federal justice system can be optimized

for efficient and fair processing of such cases.
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APPENDIX A. APPROVED FAST-TRACK PROGERAMS INVOLVING
IMMIGRATION OFFENSES

10/2003- | 10/2004- | 8/2006- 1/2008- 1/2009- 5/2009-
10/2004 8/2006 1/2008 1/2009 5/2009 12/2009
Arizona X X X X X X
California: Central X X X X X X
California: Eastern X X X X X X
California: Northern X X X X X X
California: Southern X X X X X X
Florida: Middle X X
Florida: Southern X X X

Georgia: Northern X X X X X X
Idaho X X X X X X

Kansas X X X
Nebraska X X X X X X
New Mexico X X X X X X

North Dakota X X X

Oregon X X X X X X
Puerto Rico X X X
Texas: Southern X X X X X X
Texas: Western X X X X X
Utah X X X X
Washington: Eastern X X X X
Washington: Western X X X X X X

Note: This table is constructed from six memorandums issued from DOJ to authorize
the implementation of fast-track programs involving immigration offenses.
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APPENDIX B. DESCRIPTIVE SUMMARY OF ANALYTIC SAMPLES

The following table reports summary statistics of key measures for each analytic sample
used in data analyses. The descriptive statistics were weighted by the inverse
probability weights used for analyses reported in Exhibit 13.

Descriptive Statistics of Key Measures

FT Non-FT FT-Ineligible
N=13,950 N=31,496 N=10,599

Mean SE Mean SE Mean SE
Highest severity filing charge 3.39 0.80 3.45 0.89 3.31 0.80
Acceptance of Responsibility 2.83 0.38 2.58 0.50 2.69 0.47
# unique statutes 1.88 0.47 1.75 0.68 1.64 0.62
# guideline computations 1.00 0.03 1.00 0.07 1.01 0.10
# counts of conviction 1.00 0.05 1.01 0.10 1.01 0.12
Criminal history points 4.68 3.87 4.38 4.01 4.60 3.98
Detained during pretrial 0.98 0.14 0.97 0.18 0.98 0.14
Counsel: CJA appointment 0.37 0.48 0.23 0.42 0.12 0.33
Counsel: Private 0.01 0.10 0.02 0.14 0.02 0.15
Counsel: Self-representation 0.00 0.06 0.01 0.08 0.00 0.06
Age 33.80 9.02 33.95 9.09 34.64 8.67
Black 0.00 0.06 0.01 0.10 0.03 0.18
Hispanic 0.88 0.32 0.91 0.29 0.87 0.34
Gender 0.04 0.19 0.04 0.21 0.03 0.17
Below high school graduate 0.81 0.39 0.81 0.39 0.74 0.44
High school graduate 0.14 0.35 0.14 0.35 0.18 0.39
Number of dependents 1.87 1.80 1.93 1.80 1.83 1.71

Year  2,007.39 121 2,007.42 1.19 2,007.48 1.29

78



APPENDIX C. ALTERNATIVE MODELING

The table shown below reports results from propensity score matching analysis based
on an alternative selection model specification. The alternative model does not consider
acceptance of responsibility as it may be potentially subject to simultaneous causality
with fast-track treatment.

Impact of Fast-Track Treatment based on Alternative Specification

Mean Program Impact
Outcome Sample Treated Controls Difference Lower Upper
. -1.91+
: Bef Match 4.1 .04
Case Processing efore Matching  64.13 66.0 (2.03)
i i _ *% _ -
Time (indays)  pter Matching  64.13  87.21 2308 -27.94 -18.22
(2.48)
Before Matching ~ 25.90 2258  So2.
Sentence Length (0.22)

(nmonths)  tter Matching  25.90  28.05 _(2614%* 800 -1.28

Note. Standard errors are in parentheses; + p < 0.10, * p < 0.05, ** p < 0.01; “After
Matching” indicates average treatment effect on the treated (n=11,212) based on 1:1
nearest neighbor matching with a caliper of 0.025; Number of treated cases
unmatchable to equivalent comparison units (=5).
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! The growth of immigration cases is even more pronounced at an early stage of the criminal justice
system. In 1998, immigration offenses accounted for 20 percent (20,942 arrestees) of all arrestees
booked by the U.S. Marshals Service, but the number of immigration-related arrests nearly quadrupled in
size over the following decade. In 2008, there were 78,037 persons arrested and booked by the U.S.
Marshals Service for immigration offenses, comprising 45 percent of all cases.

2 Memorandum from Attorney General John Ashcroft, Department Principles for Implementing an
Expedited Disposition or ‘Fast-Track’ Prosecution Program in a District (Sept 22, 2003), reprinted in
Federal Sentencing Reporter, Vol. 21(5): 318-339.

® Memorandum from Deputy Attorney General David W. Ogden, Authorization for Certain Early
Disposition Programs (May 29, 2009), reprinted in Federal Sentencing Reporter, Vol. 21(5): 337-338. See
Appendix A for a list of districts authorized for a fast-track program(s) involving immigration offenses.

* See U.S. v. Reyes-Hernandez, 624 F.3d 405 (7th Cir. 2010); U.S. v. Camacho-Arellano, 614 F.3d 244
(6th Cir. 2010); U.S. v. Arrelucea-Zamudio, 581 F.3d 142 (3d Cir. 2009); U.S. v. Rodriguez, 527 F.3d 221
(1st Cir. 2008).

® See U.S. v. Gomez-Herrera, 523 F.3d 554, 562-63 (5th Cir. 2008); U.S. v. Vega-Castillo, 540 F.3d 1235,
1239 (11th Cir. 2008); U.S. v. Gonzalez-Sotelo, 556 F.3d 736, 739-41 (11th Cir. 2009).

® See U.S. v. Reyes-Hernandez, 624 F.3d 405 (7th Cir. 2010); U.S. v. Camacho-Arellano, 614 F.3d 244
(6th Cir. 2010); U.S. v. Arrelucea-Zamudio, 581 F.3d 142 (3d Cir. 2009); U.S. v. Rodriguez, 527 F.3d 221
(1st Cir. 2008).

" Memorandum from Deputy Attorney General, DOJ (2012)

8 U.S. v. Julio Ortega-Vargas. No. 08-2886. Court of Appeals, 7" Circuit (2009)

° A systematic review of prior research on judicial decision-making is beyond the scope of this research.
More complete reviews of the sentencing disparity literature have been well-documented elsewhere (see

(Engen, Gainey, Crutchfield, & Weis, 2003).
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' The focal concerns perspective has been discussed extensively elsewhere. For more complete
discussion, see Bontrager Ryon, Bales, and Chiricos (2005), Engen et al. (2003), Johnson (2005),
Kramer and Ulmer (2002), Steffensmeier and Demuth (2000), Steffensmeier and Demuth (2000), Ulmer
and Johnson (2004).

! United States v. Perez-Chavez, 422 F. Supp. 2d 1255, 1269 app. A (D. Utah 2005).

121t is relevant to note that the inability to distinguish downward departure cases from charge bargaining
cases in data analysis would be likely to yield conservative estimates of program impact.

'3 Due to the skewedness of the outcome measures, the natural log transformation was applied in some
of the analyses discussed in this report. Results were virtually indistinguishable before and after the log
transformation. For simplicity, results based on raw scores are presented in this report.

* The two districts were not authorized for charge bargaining programs.

!> An anonymous reviewer provided valuable comments on the use of “acceptance of responsibility” in
our analysis as one of the matching variables. One may argue that the causal ordering of acceptance of
responsibility and fast-track participation is not entirely clear because the offer of fast-track treatment
should be made prior to the level of acceptance of responsibility is determined. However, it is important to
note that the intervention of interest in this study is defined as fast-track participation, an essential
prerequisite of which is acceptance of responsibility by agreeing to plead guilty and waiving certain rights.
Regardless of whether judges’ acceptance-of-responsibility finding and fast-track placement occur
simultaneously or in a quick succession in practice, it is unequivocal that defendants must demonstrate
acceptance of responsibility in order to receive fast-track treatment. Further, in district courts, sentencing
adjustments on the basis of acceptance of responsibility are largely mechanical in that there is an
automatic discount (or a conventionally established discount rate) following agreement to submit a guilty
plea (O’Hear, 1997), potentially rendering the relationship between acceptance of responsibility and fast-
track participation simultaneous, but not reversed. Admittedly, adjusting for an inherently relevant and

contemporaneous covariate would prevent researchers from discerning subtle yet otherwise theoretically
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meaningful variation in the outcome. However, for the purpose of policy evaluation, it stands to reason to
constrain test settings to the extent reasonable so as to yield conservative estimates of program impact
as opposed to relaxing them. Hence, results reported in this study rely on propensity score matching
procedures that include acceptance of responsibility as one of the matching variables. For comparison,
Appendix C shows the program impact of fast-track treatment without matching on acceptance of
responsibility. Although the effect sizes differ somewnhat, the direction and statistical significance of the
estimated program impact remain unchanged.

'® The standardized percent bias is the percent difference of the sample means in the treatment and
control groups as a percentage of the square root of the average of the sample variances in the treatment
and control groups (Rosenbaum & Rubin, 1985).

7 It should be acknowledged, however, that the propensity score matching approach requires an
assumption that there is no unobserved heterogeneity that differentiates a treatment group from its
control group. Otherwise stated, the results reported above are unbiased to the extent that the included
covariates sufficiently capture the selection process in which defendants are sorted into fast-track or non-
fast-track conditions.

'8 The term, fast-track ineligible cases, can be equivocal as fast-track districts might have established
internal guidelines by which to determine which cases to process through fast-track programs. For
simplicity, the reference of “eligibility” is limited in this study to the cases whose district did not have
authority to implement fast-track programs.

19 Making a direct comparison between the results from different propensity score matching analyses
would be accompanied by statistical complications and therefore not desirable.

20 Although the matching (Exhibit 11) and weighting (Models 1 and 3 of Exhibit 12) approaches yielded
fairly similar, coherent estimates for program impact, it is important to recognize that the matching results
are generally superior to weighting results in the current study. By construction, the matching results

would have a higher internal validity. Since only a few treatment cases could not be matched, the cost of
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attenuating external validity that often occurs in the matching procedures is also non-significant. Further,
weighting could potentially increase random error in the estimates and underestimate standard errors
(Freedman & Berk, 2008).

! There are multiple different ways to construct weights based on propensity scores. Typically, a binary
model of selection into treatment is first estimated. This model produces the predicted probability of
receiving treatment (otherwise known as propensity scores). While the weight for treatment group is set to
1, the inverse probability is then applied to the control group to make the mean of each covariate used in
the estimation of propensity scores approximately equal across the treatment and control groups. The
analyses reported in Exhibit 12 are based on a re-scaled weight that approximately preserves proportions
in the treatment and control samples.

2 GPO Access, “Budget of the United States Government: Detailed Functional Tables Fiscal Year 2010,”
http://www.gpoaccess.gov/usbudget/fy10/fct.html.

% The cost estimate was calculated by the National Immigration Forum ("The Math of Immigration
Detention: Runaway Costs for Immigration Detention Do Not Add Up to Sensible Policies," 2012). The
estimated reduction of 10 to 21 days is the confidence interval of the estimated average treatment effect
from the propensity score matching analysis presented in Exhibit 11. The number of treated defendant-
cases (i.e., fast-track cases) analyzed in the propensity score matching analysis was 11,215.

?* The Department of Homeland Security requested about $2 billion in funding for immigration detention
for FY2013 (DHS, 2012).

% Results are not presented in this report but available upon request.
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